L1/ 14/U0 UuY:dz pAX 'IUZ'94U4405 PARIS LV BUSINES‘? CTR %2 ldjoo2
- ] - - — - - g h\'ﬁ'[' ,,'.h" ‘bx‘ o, . L . ) . R

PO, By 765 . F S STE S (om)sgnr’}
iy ; ' L BT S T ST FAX 018) 542.4c
G)uapaw oK 743630765 1 o L S e PR

Novemher 14 2006 o

o }P’hlhpN Hogan Ch“drmzm L
. Chuck Choney; Commissioner o
~ ..~ National IndlanG' ing Comxmss;qu .
- 14411 Stréet, NW, $uite 9100".
‘Washmgtoﬁ DC20005.

. ';Iﬂ{c-f,:l_ Propaéédeg;ﬁ, ition Amendments and Gume Classxﬁcmmn Standards L e

S Dear Chmrman Hog n and Ccvmrmssmner Chontiy" "

) ents on tl:e Natlonal 4
'opoged R ng the:"Definition for Elcctromc,
Iasmficatmn Standards for Bingo,, Liott, Other Games

b _,411 Gaming WhegFlayed Through an

‘of Ele‘ctmmecham'c Facsmle"'z:z:h ‘iC
"Sumlar e Bmgo P I Tabs dml ‘tant

: Llecﬁ'cmxc Medi ' hnaIngcal: "1 das”’ (Proposed Rﬁle} o |
YAy 25, 2006. " Basec sis of the aconomlc '
‘whichonly recgii me av, ble, aug addltmhalt Qmiierits oz

- ﬁ‘ﬁ
i 1_’pomts of clanﬁcatml.,

- ‘Imemen ..il Lamment

,A a gener’tl rnatter Xe Temialn ) l"""",ause the lanp'uang
.failsl‘o 'reﬂéct 'the”(:'q '3'f tns-We-and. ¢ : | nts addressadm atlier. uomments on;

versmn of thc regul mﬂ,
L notwﬁhsrandmg that/there Was

' - vestrictions on both sgaband poligy L
 contains unregsonable resttictions; 1f on technclogmal axris;. to Clavs H ~
: Igames tha.t are not § pportcd in case law - : : '
We a.lso oppose thc ropos.cd change to thc definit on of “clecummoluuucal facsumle ” We R
.- believe that the definition which hag been in place smce July 2002 is.consigtent ‘withy the case Iaw ‘
. and r_'e_ﬂects’ a:cotvec int‘grpretati;sn of the -Indi#;h Gamin amin; chulatory Act of 1988. Yu.our view,:

© - theexisting definiti $ provide a clear and propet’ dls‘unctmn between Class 11 technolagical mdc. " i
. dnd'Class HI “electr mechamca] facsirniles.” Morcovar we Wm.ﬂd again point out that IGRA
Lo speclﬁcaliy perrruts 1bus to use Class I technologioal euds "

We undersland and gTee that the (hstmctmn ig, an mlpom_nt ons giveil thdi mgulai Eﬁfy' ﬁain:ewdi"k

Received 11-14-06  11:47am From-702 9464405 To-2026327066 Page 002



11/14/06 UY:52 KFAX 702 94684405 PARIS LV BUSINESS CTR %2 daas

is based on three discrete classes of game. However, it is our opinion that
ectly focus on supetficial similarities between Class II aids and Class ITI
Lsimilea rather than correctly focus on the characteristics of Class II games.
ppropriate analytical frameworle under IGRA begins with an examination of
the game rather than with the superficial characteristics of the equipment
ed. This is not to suggest that the equipment is analytically irrelevant, but
rather to state that the first step is to determine whether the game to be classified comes within
Class I gaming in the first instance. In other words, does the equipment support ilie play of one
of the games the Congress has dstermined to fall within Class I gaming? If so, then the analysis
proceeds to the nextistep: is it used to assist players to play a class II game or is the equipment
used to facilitate play by broadening player participation in the Class IT game? If =o, it is an
electronic aid provided that it does niot constitute an slectromechanical facsimile.

established in IGRA
the regulations incor)
electromechanical fa
We believe that the g
the characteristics of
with which it is play

There is no question that Congress intended to authorize the use of electronic equipment in the
play of Class II games because the very definition of bingo authorizes electronic draws.
Moreover, IGRA specifically uses the term “electronic” in relation to aids, Additionally, the
legislative history atcompanying IGRA clearly statss that tribes are to be able to use modern
methods of conducting Class II gaming, to wit: electronic equipment, such as computers, ete.

Prior to 2002, the NIGC regulatory definitions reflected a clear misapprehension within the
agency as to the importance of the game as juxtaposed against the medium through which it is
played. An “electranic aid” and an “electromechanical facsimile” are two very distinct things
with one thing in cqmmon: both may utilize electronics. Instead of providing proper distinctions
however, the agency confused thess two very distinct types of equipment by focusing instead on
the one common fagtor: both may utilize electronics. It then compounded the confusion by
characteristics common to each, such as anditory noises and graphic
imagery with the distinct functions performed by the two types of equipment. The federal conris
were instrumental in disentangling supetficial charactetistics from function and providing proper

¥

interpretational gui
within the agency a
regulation as propo
distinction between
precluding tribes fin

We believe that thel
congiderably more
element is fimction
against one anothe

b

ce. The proposed regulation, however, reflects continuing confusion
to the crucial distinctions between aids and facsimiles. Promulgation of the
ed will serve only to codify a fundamental misapprehension as to the correct
aids and facsimiles, advanciug neither legal clarity nor stability and
hm enjoying the full benefit of the law as enacted by the Congress.

distinction between electronic aids and electromechanical facsimiles is

straightforward that that which is reflected in the propoged rule. The key

An electronic aid is a tool providing muliiple players the means to compete
in the play of a class II game. In contrast, an “electromechanical facsimile”

is a type of gambli

g device akin to a “slot machine” in which a single individual operates the

equipment or devige on a stand alone bacis on the chance that the equipment or device will
generate a winning| combination entitling the player to a prize or monetary award. In this sense,
the operation of a gambling device is analogous to a player competing against the house in that

either the player

ns by securing a winning combination, in which case, the house does not keep

the player’s wager or the player loses by not securing a winning combination, in which case the
house takes the player’s wager. An electromechanical facsimile operates on precisely the same

basis as a slot machine, regardless of the imagery displayed on the equipment or device. In other
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words, it doesn’t mafter if the machine displays reels, cards, or other imagery; Whgt is impo_rtapt
is that the machine randomly generates combinations of such images, some of which are winning
and some of which are not, based on a programmed retention ratio.

An electronic aid to & Class I pame, on the other hand, broadens competition between players in
a common game or games played for prizes. Although the house may keep some of the players’
wagers as a fee, it is{not a player in the same sense as it is when a patron operates a slot machine
or a facsimile because one of the players among the group of players will “win” the prize or
prizes for which they wager and for which they compete. The use of a “technological aid,
thercfore, i simaply # modern method for players to play those games that IGRA. designates as
Class 11 games and ¢ompete among one another for prizes. Bingo, for example, is the same
game whether it is played in live segsion on paper cards with ink davbers or through the vse of an
electronic player terminal. As one witiiess pointed out during the September 27, 2006 hearing,
“the game of “bingd” transcends the medium: it doesn’t matter if the card is carved on a rock or
displayed on a videg screen — bingo is bingo.” We wholly agree with this statement and
conclude that so long as bingo meets the statutory definition in IGRA and is played between
players, it is bingo regardless of the medium through which players play it.

Does this mean that mean that the use of “bingo” imagery on an electronic machine wonld
transform such machine into an electronic aid to a Class 1I game? Absolutely not: again, the
imagery is irrelevant to the classification of the game. o matter what imagery is displayed such
a machine it will remain Class ITT gambling if the machine is operated on a stand-alone bagis, and
randomly generates| combinations based on a pre-programmed retention retio some of which may
entitle the individudl operating the machine to valuable consideration.

Again, an electroni¢ aid is simply a vehicle through with muliiple players may play Class II
games and competq against one another in a cominon game for a prize or prizes. This should not
be interpreted as re uiring all players in a common game to compete for precisely the same
prize, however. Even in live-session bingo played with paper cards and ink daubers, pﬂze levels
may vary for differing patterns or based on varying amousits wagered. It is common in bingo
play to award a pri € for a “postage stamp” patiern, for example, and then continue the draw
allowmg for other g patterns until a player is able to “black out” his or her entire card. k
is also common for| players in live-session biigo to pay higher amounts (mﬂke higher wagers) in
order to compete for higher prize levels, Regulations restricting the manner in which bingo may
be played beyond the statitory parameters simply fail to reflect the manner in which bingo is
commonly played ¢ontrary to what Congress intended when it enacied IGRA.

Furthermore, we view the proposed regulation as unfairly and improperly restricting the play of
games similar to bingo, particularly the prohibition on bonanza style bings. Bonanza bingo is
simply one of many variants of the game of bingo commonly played in bingo halls throughout
the world. Variation enhances enjoyment of the game and numerous variants on the gare of
bingo have been introduced over time now extremely common worldwide. Bonanza bingo is
one such example.) In bonanza bingo some but not all of the numbers are drawn before play
commences. Somge cards will contain some of the pre-dravwn numbers while other won't.
Players possessing cards with numbers that match the pre-drawn numbers may have a statistical
advantage of winning, but players holding cards bearing noxe of the pre-drawn pumbers may
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nding on the outcome of the draw. Another variant is “U-Pick-Em™ bingo,
in which players ate able to select some or all of the numbers (or other imgges) contained on
their bingo card. er variant is where a player may designate a certain number of additional
*“frce spaces™ on their card. In some variants, there is no free space at all on the card. Regardless
of the rules, these types of variants are precisely what the Congress had in mind when it included
“games similar to bingo” as coming within Class II gaming. Restrictions prohibiting tribes from
offering such variants are not only unreasonable and arbitrary and ecapricious, but not in
accordance with the statute or a permissible interpretation of the statute. Accordingly, we
oppose those provisipns in the proposed regulation which restrict the definition of “games
similar to bingo,” particularly “bonanza bingo.”

nonetheless win dep

The restrictions on “gleeping” are objectionable on the same grounds. Rules peraining to
“sleeping” vary dramatically in bingo games. Some are very strict; others are very loose
depending on rules gstablished for particular games. Such rulss, however, are not detonminative

Received

of whether a game
game. The propos
discern any provisi
definition of bingo.
of bingo because it

bingo constitutes bingo: they are simply rules governing the play of the
rule elevates sleeping rules to an element of bingo. We are unable to

of IGRA as authorizing the NIGC to include additional elements in the

In fact, we believe that doing so would constitute an unlawful interpretation
s inconsistent with the statutory definition of bingo clearly and specifically

set out in IGRA. We would add that bingo is a game and the WMIGC may not get around the

statutory definition

of bingo by means of defining a “game of bingo” as something different from

the definition of bingo as set forth in the statute. It is black letter law that an agency may not
alter statutory law through the rulemaking process no matter how unsound the agency may view

the law. Agencies

nay fill gaps left by the Congress to the agency, but the Separation of Powers

Doctrine does not allow an agency to substitute its judgment for that of the Congress.

There are sound policy considerations supporting our views opposing the proposed regulation
and revised definitigns. Technological aids by their very nature permit greater player
participation both within and between tribal gaming facilities, which is consistent with the
policies advanced by IGRA. Furtherrore, technological aids ave more easily regulated and
actually enhance acgountability. Computer technology associsted with electronic aids can

precisely record am

unts wagered, paid-out, and prizes awarded, msaking it easier to sceount for

revenues. Electronjcaily aided Clags IT games produce higher revenues than live session bingo
played on paper cargds. In turn, increased gaming revenue advances the policy objectives
intended by Congress in enacting IGRA because they provide tiibal governments the means to
strengthen their ins;{ituﬁonal capaciiy, not ouly in relation to the regulation of gaming, but

generally; strength

n their economies; increase the delivery of services; build infrastructure; and

to enhance the qualjty of life for tribal members and tribal communities.

We urge the NIGC
table in order that v
the NIGC and triba
and concerns which

to reconsider withdrawing this proposed rule and return to the consultation

ye may work together to frame a regulation that reflects the interests of both
| governments. We stand ready to work with the NIGC to resolve the issnes
| gave rise to this rulemalcing on a constructive and cooperative basis. We do

not question the NIGC’s good-faith, but we believe that a much better, less econoinically

harmfil altemnative

can be achieved. We believe that IGRA was designed to foster close

cooperation and coprdination between tribal governments sud the NIGC in a system in which
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both are assigned specific regulatory roles. The very structure of the NIGC and the requirements
related to the compogition of the Commission were designed to ensure that the ultimate decision
makers have both th¢ authority and the latitude to act in the best juterest of tribal governments by
ensuring that tribes eénjoy the fullest benefit of the law as enacted by the Congress as a means of
preserving and advancing tribal sovereignty.,

We fully agree that the present informal process for the classification of games is unsatisfactory.
We further acknowledge the NIGC’s interest in ensuring that games are subject to proper
classification based pn well-defined procedural standards as well as legal standards consistent
with case law. We gre equally supportive of the concept of vtilizing game testing laboratories to
gnsure that gaming equipment, both technological aids to Class II games and Class Il gambling
devices, are safe and secure from tampering and cheating. Morecover, we recognize that testing
provides a means for verifying the representations of gaming vendors and manufacturers as to
the architecture of gaming platforms. In these respects, we belisve that the interests of the NIGC
and the tribes are clearly aligned. Though we may have different views about both substance
and procedure, we believe that it is possible to come together in good faith to produce a mutually

Specific Commenty

1. Withdraw the propesed change in the definiticn of “clecivomechanrical facoimile.”

We strongly oppose the proposed definition of “electromechanical facsimile™ and urge its
withdrawal. We view the NIGC’s 2002 revised definitions as a correct statement of the law and
consistent with the decisions of the federal courts in a series of game classification cases.
Contrary to the views we have heard expressed by NIGC personnel, the 2002 definition of
“electromechanical| facsimile” providss a proper distinction between an “electronic aid” and an
“electromechanicall facsimile.” While the definition authorizes the game of bingo and games
similar to bingo to pe played in a wholly electronic format, it makes clear that only such games
that link players and which constitute a competition between players are properly characterized
as an electronic aid. Gaming equipment which allows a single player to operate it on a stand-
alone basis where there is no competition with another player regardless of the graphic imagery
or mechanics used, on the other hand, constitutes a gambling deviee requiring a compact before
it may be offered nder IGRA.

Under the 2002 definition, even a game wholly replicaring bingo, for example, would
nonetheless constifute Class III gaming if it does not “broaden participation” beyond a single
player. The imagery is meaningless to the distinction betwees classes of games. The distinction
goes o whether a game is being played between players or whether a gambling device is being
operated by a single individual. We view the 2002 definitione as veasonable interpretations of
IGRA consonaul with the decisions of the fedeval couris,

In stating that “tribes have maximum flexibility to utilize games such as bingo and lotto for (xibal
economic developent,” Congress made clear its intent that Class II game technology is not to
be restricted. Committee Report, 1988 U.S.C.C.AN. gt 3079. The courts have relied on this
language to address the distinction between Class II technological aids and Class 11T
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electromechanical fabsimiles. As a direct result, tribal governments have relied on these rulings
to make decisions related to and substantial investments in ¢lass 11 technology as well as in
establishing and expanding gaming operations. The NIGC is well aware of these facts and the
importance of class II gaming to tribal governments from an economic, social, and institutional
perspective. The promulgation of a regulation placing strict new requirements and limitations on
class IT gaming is both unreasonable and fundamentally unfair. We, therefore, oppose the
proposed change in the definitions.

2. While there is merit in a policy directed to ensuring that grming patrons vrderstand the
aature of the gameg offered for plny, thic cana be readily accomplished inu considerable fozs
onerous ways than proposed.

We believe that it isjin the interest of all to ensure that players understand the nature of the

games offered for play. Reliable information about the nature of the games and the rules
governing play enhances patron confidence. Our electronically aided bingo games contain
clearly visible bingq cards right on the video display screen, which also displays thz numbers in
the order drawn. The card lights up when a corresponding number is drawn and daubed. Bassd
on our extensive experience with electronically aided class II games, we believe that our patrons
are well aware that the bingo display is the critical element to the outcome of the game.
Nonetheless, the rules of the game are at all times available to even the most inexperienced
novice. We believe that these factors achieve the desired objective in this regard and recommend
that the provisions iequiring a split screen and two inch letters proclaiming the class of the games
be omitied.

4. The addition=zl restrictions on electronic sids to Class II games should be deleted from
the regulation.

We respectfully object to the imposiiion of greater restrictions on Class II gaining. We strangly
believe that the law has evolved to provide clear and appropriate legal standards and the 2002
changes in the NIGC’s regulatory definitions based on federa! case law have served to provide
an even brighter hxﬂe In our view, the proposed rule would not only overiuta ten years of case
law, it will likely produce even more litigation. Sze United States v. 162 Megamania Gambling
Devices, 231 F.3d 713, 715 (10th Cir, 2000) (“Congress did not intend the Johnzon Act to apply
if the game at issue| fits within the definition of a [C]lass II game, and is played with the use of an
electronic aid.”); Upited States v. 103 Electronic Gambling Devices, 223 ¥,3d 1091, 1102 (Sth
Cir. 2000).(rejecting the notion that the Johnson Act exttends to technologic aids to the play of
bingo); Diamond Game Enterprises v. Reno, 230 F.3d 365, 367 (D.C. Cit. 2000) (noting that
Class II aids permitted by IGRA do not run afoul of the Johnson Act); United States v. Burns,
725 F.Supp. 116, 124 (N.D.N.Y. 1989) (indicating that IGRA makes the Johnson Act
inapplicable to Class I gaming and therefore tribes may use “gambling devices” in the context
of bingo). Rather than brighten the line, promulgetion of ihe yule will muddy the waters
indefinitely thwaa’}xlzg realization of the objecilves the NIGC asserts undexlie the proposed rule.

One thing clear from the decisions in the game classification cages is that the three elements of

bingo set forth in IGRA “constitute the sole legal requirements for a game to count as Class 11
bingo.” United Stqtes v. 103 Electronic Gambling Devices, 223 F.3d 1091, 1102 (9th Cir. 2000).

|
| :
|
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The proposed rule, hpwever, reflects a bold maneuver around both IGRA and the decisions of
the federal courts by |defining not “bingo,” but a “game of bingo,” then adding a long and
arbitrary list of requirements and limitations evidently designed to undercut the economic
viability of electroni¢ally aided bingo. In reality, however, bingo is a game, and one specifically
enumerated by the Congress as one of several class II games. Hence, the proposed rule would
not only reverse federal case law, but would re-writs the Iaw as enacted by the Congress.

good intentions, federal agencies lack authority to alter statutory law through the rulemaking
process as a matter of Conatitutional law. The courts accord federal agencies considerable
latitude in interpre g, administering, and enforcing statutory law, but only where its actions
and/or decisions are|in accordance with the law and within the scope of its authority. In so
determining, federal courts apply a standard of reasonableness in determining whether the
agency’s actions or decisions offend the “arbitrary and capricious” test. Overton Parkv. Volpe,
401 U.S. 402 (1971). Although a court does not substitute its judgment for that of the agency,
where the Congress has “directly” spaken to the “precise” (uestion and the statute is neither
silent nor ambiguous with respect to the specific issue, thien the court is to give effest to the
unarnbiguous expressed intent of the Congress. See, Chevron U.S. A., Fac. v. NRDC, 467 U.8.
837 (1984).

Mo matter how ill—a}vised a federal agency may view a particular statute and regardless of its

We object to the following restrictions because Congress has already “directly” and “precisely”
to the definition of the game of bingo, leaving the NIGC without any “gaps to fill”” becanse the
statute is neither silent nor ambiguous with respect to the meaning of bingo. Specifically, the
Nation objects to the following aspects of the proposed regulation:

rawn Balls. As previously discussed, we believe that the prohibition on use
of “pre-drawn balls” eliminate games that pre-date IGRA, and run counter to
Congressional intent and case law directing that no additional requirements be
placed on a game of bingo. We believe that “bonanza bingo” should be deemed
o constitute a permissible variant of bingo.

b. Timing of Card Selection. The proposal’s restriction on players obtaining & new
' cardt once game play begins or joining a game in progress also brings new and
arranted limits to bingo and games similar to bingo that pre-date bingo—
restrainis not intended by Congress and rejected by the courts.

bers Comprising the Ball Draw. The proposal’s mandate on the nuriber of

unded in IGRA.

ing Provisions. In direct conflict with the law and the game of bingo, the
proposal prohibits bingo players from catching-up on slept numbers that

f 7
i

Received 11-14~06 11:47am From-702 9464405 To-2026327066 Page 008



11/14/UD UYIJ4 PFAK [UZ Y488405 PARLIS LV BUSINESS CIR %2 ljoos

contribute to interim, progressive, and/or consolation prizes and prohibits slept

rumbgers that contribute to a game-winning pattern from being “caught-up”—-

unless that player is the first to cover all other numbers comprising that pattern.

f. Aduto-Daub Prohibition. We oppose the prohibition on auto-daub features and
note that bingo minders with auto-daub features were in common use prior {0
enactment of IGRA as technological aids to bingo play.

g. Prohijbition on Diverse luterim Patterns. We object to this prohibition. We
belieye that there is no just reason for prohibiting players who are competing for

the spme game-winning pattern from competing for different interim patteins.

h. Bingp Card Specifications. While IGRA requires that bingo be played with cards,
we dp not believe that additional restrictions on size, number of squares, and the
range of numbers that may appear on the card should be contained in the
regulation. We do not object to the “readily visible” standard provided that it is
reasonable.

i.  Three Number Requirement. The proposal’s requirement that at least thiee (3)
numpers or designations—not counting free spaces—must be covered to
constitute a winning pattern should be deleted. We do not oppose a definition of
the term “pattern” requiring that a pattern consist of at least two covered spaces.

Prizg Limitations. The proposed restrictions on the amount and types of prizes

shmﬁd be deleted.

k. ZUniformiry” Participation Broadening Standards. We believe that it would be
an etror to require all technological aids ioc “broaden participation.” An elestronic
bingo blower is doubtlessly an aid, but it does not “broaden participation.”

er an electronic aid broadens pariicipation is ceitainly a relevant factor, but

oo
.

es, we disagree with the proposed limitaiions on what games may be
sidered “an other game similar to bingo.”

n. Electronic Pull-Tabs. The proposal’s requirement of a tangible medivm for pull-
tabp is ouidated. We believe electronic aids to the play of pull tabs could include
mare types of equipment that simple dispensers and reader without running afoul

of the prohibition on electromechanical facsimiles provided that proper legal
standards are enacted. For example, we believe that a player terminal housing =
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ge or other storage medium containing a pre-determinied deck or deal of
bs would not run afoul of the facsimile prohibition so long as: 1) the deck

tabs based on a pre-programmed retention ratio would constitute a facsimile, but
we do not believe that an externally created deck or deal inserted into an
electtonic aid and dispensed in order of the draw should be deerned anything
other| than the play of the game of pull tabs. Finally, we ohject to the prohibition
on the dispensation of prizes from a pull tab reader or dispencer.

o. Lotta. The proposal’s definition of lotto wiongly equates loita with bingo, which,
by listing it along with bingo, Congress ¢leasly deermed as distinct from bingo.

4. If emacted, the proposed rule would cliyninate every Class IT aid availnble in the
merketplace today, resulting in tremoendous eacunamicﬂl‘mrdships.

Despite the thoyghtful comments of numerous tribes on previous drafts of the rule, many of
the most troubling provisions remain in the published proposal. The Proposed Rule would
effect a reclassification of gil games that the federal courts, tribal gaming commissions, and
the NIGC itselfjhave previously determined to be Class II. Consequently, all existing Class
II games will become Class III and require a Tribal-State Compact for their operation. We
believe that such provisions are unfair and unreasonable and should be removed.

5. The deadline for compliance is unreasonabie.

We are concernied about the Proposed Rule’s six (6) month deadline for compliance. Not
only will all exfsting games in use become Class ITI games upon finalization of the proposed
rule, manufact\&.ers have indicated that they will likely not be able to develop and
manufacture a market-wortliy variety of compliant games by the deadline. The
implementation of the NIGC’s certification program (and the anticipated flood of initial
submiszions) will certainly lengthen the time between the deadline and making compliant
games availablc to the public. Tribes will not be allowed 1o offer Class I aids during this
time period, effectively stripping them of their rights under IGRA.

6. The propoped rulemaldng sliers siatatory law.
The proposed fule alters the game of bingo to such a degree that the resulting game is not
bingo at all. In fact, the proposed regulation effects an amendment to the definition of bingo
as contained it IGRA. The restrictions, limitations, and requirernents contained in the
proposed rule [go far beyond a simple interpretation of the law rather they change the law.

7. The rule undermines the econoiaie vinbillty of Clecs 1 grming.
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According to indpstry projections the rule would produce losses in excess of §1 BILLION of
direct revenue a year if the proposed rule becomes final, With approximately 50,000 Class 11
y generating over $2 billion of revenue annually, a prime source of funding
will be destroyed. These figures do not account for the thousands of lost
vestment losses, transition costs, costs of legal and professional services

impacts and

8. The proposed rule offends basic notions of fundemental fairness and dwue process of

The Proposed Rule fails to resolve the basic problems associated with the NIGC’s existing
game Classification process and omits any meaningful role for tribal regulators—the primary
regulators of Indian gaming under IGRA~—in game clagsification. The proposal creates an
ongoing relationship between the NIGC and gaming laboratories exclusive of tribes. No
statutory authorjty exists for the NIGC to usurp Indian government authority and become the
sole selector of gaming laboratories qualified on technical matiers—nor the legal matter of
the classification of games. Perhaps more importantly, the proposal lacks an appropriate
mechanism for a tribe or its regulatory agency to challenge the classification of a game on a
government-to-government basis. Such procedures are ¢ssential to ensure basic due process
in a process that has a significant and lasting impact upon tribal governments. We object io
the absence dug process in the proposal and request that the WIGC include such procedures.

Sincerely,

John Bernf; ,{ﬂ”’}/
Chairmgh,.

ec: Membeis Iaf the Senate Cominittee on Indian Affairs

Members of the House Resources Commiitee

National Indian Gaming Association
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